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MINING REHABILITATION FUND BILL 2012 
MINING REHABILITATION FUND AMENDMENT BILL 2012 

Cognate Debate — Motion 
On motion by Hon Norman Moore (Minister for Mines and Petroleum), resolved — 

That leave be granted for the Mining Rehabilitation Fund Bill 2012 and the Mining Rehabilitation Fund 
Amendment Bill 2012 to be dealt with cognately. 

Second Reading — Cognate Debate 
Resumed from 26 September. 

HON JON FORD (Mining and Pastoral) [5.27 pm]: The opposition supports both the Mining Rehabilitation 
Fund Bill 2012 and the Mining Rehabilitation Fund Amendment Bill 2012. In a rare moment, we congratulate 
the government on introducing these bills to the house, and we especially congratulate the Minister for Mines 
and Petroleum.  

Hon Kate Doust: You’re only being nice because he is retiring.  

Hon JON FORD: No—it is getting close to Christmas! 

Hon Norman Moore: I am overwhelmed. I am totally speechless. I won’t be able to respond at all!  

Hon JON FORD: These bills deal with a vexing and difficult problem for any government, particularly in a 
state where mining is currently the major part of its economy. From my perspective, we have a mechanism 
whereby we can look at legacy mines that companies have either intentionally or unintentionally walked away 
from. Although companies might not have a legal responsibility, they certainly have a moral responsibility to fix 
up the residue. Unintentional residue or consequences of mining leave ongoing problems for not only future 
generations but also the budgets of future state governments. The current mechanism is pretty good, so why do 
we need the Mining Rehabilitation Fund Bill and the Mining Rehabilitation Fund Amendment Bill? Essentially, 
as I understand it, this legislation will largely replace the existing regime of unconditional performance bonds 
with a statewide mining rehabilitation fund. The bill will require operators to make annual contributions based 
on a percentage of their total closure liabilities, which will go into a pool of government-administered funds, and 
essentially that money will be used to rehabilitate mine sites. The intention is to be flexible when there is an 
ongoing mining operation that looks to have more extensive rehabilitation requirements than perhaps was first 
recognised; there will be the ability to adjust the scheme. It will be a question for the minister to answer, but I 
think it works the other way, also; from the company’s perspective, if the mine turns out to be more easily 
rehabilitated, the levy can also be adjusted. 

I travel past Mt Tom Price nowadays and cannot recognise it from when I worked there as a miner; in fact, it is 
hard to equate the notion of a mountain with what is there now—an overburden pile and a hole in the ground. 
One thinks, “How can you ever rehabilitate” — 

Hon Ed Dermer: Was it once a mountain before they started digging? 

Hon JON FORD: It was once a mountain, and it is gone. It demonstrates the extent and sheer scale of mining 
operations. One thinks, “How can you ever rehabilitate this?” These sorts of funds, of course, are not designed to 
fill up the hole and reproduce Mt Tom Price. However, the amazing thing is that if people drive along the 
shortcut from Marble Bar to Broome, along the Bore Line Road towards Shay Gap, and look at the site of the old 
Goldsworthy mine, they will be able to make out the benches of the mine only if they have a memory of what it 
was like when it was an operational mine. Most tourists driving down the road would drive past and not know 
what they were looking at; they would just think it blends into the countryside. In fact, around the other side of 
that range, the only real evidence of the old Goldsworthy town is what appears on navigation systems, which 
show the old street layout. Of course, if people try to follow it, they will get nowhere. From a visual amenity 
perspective, these things can be fixed. When we make decisions on whether a mine should or should not go 
forward, it is important to look at what will be possible in the future and ascertain whether we, as the managers 
of these assets for the state, are prepared to let the operation go ahead. 

One of the vexing things I have mentioned before is places such as Wittenoom. In the days when Wittenoom was 
open and then closed, the sorts of expectations of companies that the general public has now did not exist and it 
was a very lonely place; most people in those days would, I imagine, have thought, “Nobody’s going to go there 
anyway”, with no real thought for its closure. What we have now is a very contaminated site and every time it 
rains, the asbestos contamination is spread further down towards the coast. Although the funds provided by this 
legislation cannot be used for the rehabilitation of an old mine site like Wittenoom, the interest from the funds 
can be used in the future; I just want that placed on the record, if the minister can explain it to me. 
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One of the problems with this bill is delegated legislation. The house is being asked to consider a bill and agree 
to it without actually seeing how the levy will be constructed and put together, and how it is going to be applied 
in detail; normally that would be a reasonable expectation for the Parliament. I expect this legislation to go 
through; it is not unique and unprecedented. We have done this before, and I would like to thank the minister 
because I suggested to him that perhaps, in light of that issue, we could look at reviewing the operation and 
effectiveness of the legislation further down the track, and he said he would consider it. It is an easy 
consideration, because neither he nor I will be there in future to review the legislation! 

Hon Norman Moore: You never know what might happen! 

Hon JON FORD: That is right; we never do! 

Hon Norman Moore: There could be a re-emergence in time for young guys like yourself! 

Hon JON FORD: That is right; or two old blokes being recalled to head up the review! 

Hon Norman Moore: That’s a good idea! 

Hon JON FORD: The minister has kindly accepted that suggestion and put together an effective amendment to 
facilitate it, and I thank him again for that. I think that is three compliments in one bill, so that is enough! 
When we go into Committee of the Whole, I will ask some questions on the first clause; I do not intend to take a 
long time, but so that the officers can be prepared, I will be asking about how they see the regulations being put 
together and how the levy will be calculated. There have been concerns that we will end up with freeloaders who 
will skip away without paying the funds and, as a consequence, other companies will have to foot the bill. I 
would like to work out how that will go. Of course, there is also the compliance question, which I would like to 
have explained to me, but perhaps the minister can do that in his reply to the second reading debate. I would like 
to know what we are going to do from a compliance perspective to ensure that everybody pays their way. 

The other thing that interests me is the provision and construct of the ministerial advisory panel. I would be 
interested to know how we would cope with a disaster and whether any future liability to a company will exist. 
When I say “disaster”, I have always been interested in the rehabilitation action for the big tailings dams, 
particularly those found around goldmines, copper mines and multiple mineral mines. I would like to know what 
would happen if a tailings dam were to break or wash out early on in the piece, before it was caked, and there 
was an unforeseen incident. I am not saying that it is a likely outcome; it is just an example. It is always hard to 
predict an unforeseen circumstance; if it were predictable it would not be unforeseen.  

What thought has been given to how the fund will cover the costs of the clean-up, for example, if Mt Tom Price 
fills up because of some adverse weather conditions and there is a huge mudslide and the tailings mound 
collapses? I do not expect this or any fund to come up with a model that covers all the examples because it is just 
about impossible to do that and they might never happen. However, no-one predicted the Varanus incident, 
which involved oil and gas, and there have been catastrophic mining failures in the past. I am interested in the 
thoughts of the agency and how far this legislation will go to cover those potential requirements down the track. 
If from today all mines were covered under the act, what would be the quantum of money we are talking about 
handling in the trust? That will give me an understanding of how the regulations might work. 

Is there any scope down the track—I am not encouraging the minister, the government or any future government 
to do this—for a government to use these funds for anything else? I know that is not the intent but I would like to 
know what the funds will be used for. If we get to the stage when we no longer need Tom Price or Paraburdoo, 
who will pay for the closure of those communities, and is there an opportunity for funds from this trust to be 
classified as mines rehabilitation, which I hope they are not, or could they be used for another project that the 
government identifies for activities that are not specifically related to mine rehabilitation? 

Finally, I believe that the Mining Rehabilitation Fund Amendment Bill 2012 is just an enabling act for taxing 
purposes. 
Hon Norman Moore: Yes. 

Hon JON FORD: The minister has nodded in agreement, so I am correct. 

The principal bill is quite a revolutionary bill—that is another compliment to the minister—that covers what has 
been a very vexed issue for governments in the past. I think it is quite innovative and I look forward to the 
passage of these bills through the house. 

HON ROBIN CHAPPLE (Mining and Pastoral) [5.44 pm]: Not to disappoint the Minister for Mines and 
Petroleum, the Greens (WA) will oppose the Mining Rehabilitation Fund Bill 2012 and the Mining 
Rehabilitation Fund Amendment Bill 2012. We will oppose them not because of what they try to do, but because 
we believe there are better ways to resolve many of the problems that the minister has outlined. In essence, the 
bills seek to create a fund that will enable mines to be rehabilitated should there be a need to do so because a 
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miner has defaulted. I go back to the original recommendations from the Department of Mines and Petroleum in 
which, prior to the global financial crisis, there was a proposal for a miner to pay a 100 per cent bond, as 
opposed to the 25 per cent bond that exists. It is interesting that while we have gone down this path, the Northern 
Territory has taken the very option that the minister’s department recommended. Under Hon Kon Vatskalis, who 
was the minister, the Northern Territory now has 100 per cent bond recovery. 
Hon Norman Moore: He is now the former minister. Maybe he made a mistake. 

Hon ROBIN CHAPPLE: But he still retained his seat and there is no sign that the Northern Territory 
government has any intention of changing the current situation. Clearly, the issue at the time was to free up funds 
for the miners as a result of the GFC so that they could get on the ground and do their work. That is something 
we support. However, I think there is a better way to do this. 
There are a number of issues but I will deal with what effect this bill may or may not have on the mining 
corporations. A significant fund will be established. My understanding from the briefings we have had is that 
bonds will continue to be made available but that they are not necessarily quite so statutory and there will be an 
assessment level of how they are to be established for various corporations. There is the potential likelihood that 
the big end of town—Rio Tinto, BHP Billiton and others—which works quite well in these areas, might put 
money into this fund and the juniors or new players in the industry might commit to the fund but because of the 
low bond rate or because they have no intention of operating in the state ever again, they actually default. 
Therefore, there is a chance that the big end of town will end up, by default, being the major providers to a fund 
that in turn will fix the problems of the small miners. 
Hon Norman Moore: It does not apply to state agreement act companies. 

Hon ROBIN CHAPPLE: I understand that. I do not necessarily mean state agreement act companies, but major 
miners who are good corporate citizens. I am trying to make that observation. 

Under the current bond system, the level of the bond, or the authorised deposit-taking institution, can be reduced 
on the basis of the rehabilitation work that is done during the life of the mine. There is a compulsion under the 
current system for companies to reduce their bond, their insurance or their authorised deposit making by way of 
rehabilitation during the process. I have a serious concern that there is not a similar self-motivation or 
compulsion in the process that we are entering into. Therefore, especially at the smaller end of town, miners will 
do most of their rehabilitation at the end of the mine life, which is the very time when capital is not as available. 
We are very much of the view that the department’s original proposal for 100 per cent bond recovery was 
correct.  

We do understand also why this was brought in. This was brought in during the global financial crisis. However, 
we did not actually deal with this matter during that time, when industry was feeling the pinch and needed to be 
able to go to the banks and raise capital to get projects on the go. So we must ask whether this is actually needed 
at this time, when we have weathered that storm and we have seen exponential growth in mining activity across 
the state, and, indeed, a greater return on the minerals that are coming out of the ground. 
Hon Jon Ford mentioned Goldsworthy. Although at Goldsworthy we cannot see the benches any longer, as Hon 
Jon Ford said, and we cannot see any sign of the town, we can see sign of the rehabilitation. The rehabilitation of 
that site was a moonscaping project that was carried out under a design from the Department of Mines and 
Petroleum at the closure of that mine. Unfortunately, moonscaping has been found not to work, and the 
moonscaping at that mine site has not eventuated. What many people do not know is that the water column in the 
Goldsworthy pit, which was left open, has an evaporation rate of around 3.5 metres a year, and we have an 
annual rainfall event of about 500 millimetres a year; therefore, the water column is slowly going hypersaline. 
That is a long-term rehabilitation problem, and we are already starting to see salt plumes coming out of the 
Goldsworthy pit into the surrounding areas.  
Some of the issues that we will be dealing with are indeed long term. What we do know, from a review that I 
helped provide to the minister in 1994 as a result of the Telford report, which looked at the gold industry—I 
cannot remember the year of that report—is that we clearly have a huge problem with abandoned sites. What I 
would like to know from the minister, either by putting it on notice now or when we get into committee, is 
whether the interest from the principal fund will remain in that fund until such time as the fund reached its cap, 
or whether it will come out of the fund, as that pot of money grows, and be used for the rehabilitation of 
abandoned sites. I would like some clarification around that. 
The other point that we want to raise is that there are other methods that can be used to deal with rehabilitation. 
One method that has been taken up by a lot of corporations across Australia, whether they are dealing with 100 
per cent bonds or 25 per cent bonds, is to insure against the bond. In fact, insuring against a bond is one of the 
most economical ways in which industry can deal with this matter, because it means that a company does not 
have to tie up capital in order to deposit money with the department. It therefore provides a better outcome for 
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both miners and the department. An insurance system would enable 100 per cent bond coverage. It is on record 
that the mining sector in Western Australia, and indeed Australia, has been frustrated, and certainly 
disenchanted, with the bond making system as it exists. My understanding is that currently in Western Australia 
there is around $850 million in authorised deposit taking institution guarantees for mining companies. That 
simply means that about $850 million in mining capital is locked away. If we went to an insurance-based bond 
system, that money would be freed up immediately for industry. That would also take away from the Department 
of Mines and Petroleum a lot of pressure, because we would have a 100 per cent insurance capability as a result 
of that. There are a number of insurance products around the world that cover bond arrangements. This is a 
growing industry, to a large degree. It is also a scheme that industry really likes, because not only does it take 
pressure off industry, but also it releases capital—in fact, it releases more capital than a levy would release.  

A bond insurance scheme also encourages rehabilitation to be done during the life of the project. That is because 
the insurance premium reduces as the rehabilitation goes along. One of the best and most effective ways of doing 
any rehabilitation is for a company to do it as it goes along. If a company can build the tailings dam or the waste 
pile and do the rehabilitation as it goes along, there is a huge reduction in cost. So, I think insurance is certainly 
the way to go for the future, because it deals with risk capital, it offers security for miners, and it offers security 
for development. The problem is that if this system of a levy and a base fund goes wrong, then, as with 
abandoned mine sites today, it will be Treasury vis-a-vis the taxpayer that will have to pick up the problem. I 
therefore put the following questions to the minister: what is the current estimated cost of 100 per cent 
rehabilitation of existing mines? Would the current bond system be capable of covering that cost if we had 
another global financial crisis and people were to walk away from their mines? Would it not be better to have a 
bond insurance system so that, no matter what might happen in the future, we would be in a position to have 
those sites rehabilitated?  

There are a couple of other points that I would like to raise as we go through this bill. There is a problem with 
environmental harm in relation to the abandonment of a mine. Environmental harm is an offence only if the harm 
is material. Mining companies could argue that no material harm is caused by the abandonment of a mine, 
because it is the mining that causes the harm, not the abandonment. They could say that they are not causing an 
offence of harm, because they have only abandoned the mine. A specific offence of abandonment would avoid 
companies being able to exploit this potential loophole. In this regard, during the committee stage I will move a 
set of amendments that try to deal with this problem. Section 154 of the Mining Act extends criminal liability for 
offences by companies to directors, but only if they are authorised to act. This would be difficult to prove where 
there is a sin of omission rather than action. Therefore, we do not have a genuine testable legal outcome for this 
process.  

Further, in dealing with the regulations, depending on how the regulations are drafted and how they come into 
effect, and how the money is raised, there is in my view the potential that, notwithstanding the Mining 
Rehabilitation Fund Amendment Bill, some of these issues could be deemed a tax. Having served on the Joint 
Standing Committee on Delegated Legislation, I know that there has been a problem with the taxing powers of 
regulations.  

Sitting suspended from 6.00 to 7.30 pm 

Hon ROBIN CHAPPLE: Just before the break, I had started to address whether parts of this legislation could 
be struck out as a tax in the same way as the fishing industry was from the development and better industry fund 
when it went through the Joint Standing Committee on Delegated Legislation. 

The mining resource levy that we are dealing with imposes a levy on holders of mining tenements under the 
Mining Act 1978 to secure ongoing funding for the state to rehabilitate mine sites in WA. Hon Jon Ford 
mentioned the issue of whether the interests would go to rehabilitate what we call classic abandoned mine sites 
on what is now vacant crown land as opposed to being on an existing exploration tenement or a mining 
tenement. The principal of the levies raised that will go into the levy fund would be available should a miner 
default in their rehabilitation. Section 90 of the commonwealth Constitution denies the powers to levy customs 
and excise duties. Therefore, obviously the critical question, notwithstanding the Mining Rehabilitation Fund 
Amendment Bill, is whether they will be potentially challengeable to a constitutional challenge in how the 
money is utilised as a result of the moneys being raised. In essence, is the MRL a tax? The classic definitions of 
a tax are to be found in Matthews v The Chicory Marketing Board, Latham CJ, which states that a tax is a 
compulsory extraction of money by a public authority for public purposes enforceable by law and is not a 
payment for services rendered. The MRL is a compulsory extraction of money. Under clause 10 of the bill, the 
levy is payable in respect of each mining tenement in force under the Mining Act 1978, and, under clause 11, 
liability to pay is placed on a holder of the mining tenement. One of the key issues is: what, if any, moneys go 
forward from that that are not on a mining tenement that exists at that time; that is, money directed into 
rehabilitating what is called the classic abandoned mine site that is not covered by an existing tenement or an 
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existing operation? The Department of Mines and Petroleum arguably refers to public purpose, environmental, 
rehabilitation and conservation for community safety purposes. Finally, the extraction is enforceable by law. 
Clause 25 relates to the penalty for non-payment of a levy. Therefore, the MRL possesses all the positive 
attributes, in our view, of a tax. It can be argued either way. Therein lies the fundamental problem.  

It is our understanding—I think the minister articulated this in his second reading speech—that the primary 
responsibility for the rehabilitation of mine sites will still be carried out by the company that operates the mine, 
while the MRL will be used only to fund rehabilitation in cases where the miner has defaulted on its 
rehabilitation obligations. This means that in the normal course of events, the company that pays the MRL will 
not directly benefit from the payment of the levy. Therefore, it could be argued that it could not be described as a 
tax—but the converse is true. What we are seeing before us is an argument in law to a large degree. The MRL is 
essentially a form of compulsory insurance that is imposed on all mines to provide a fund for rehabilitation 
expenses to be used in the case in which an individual miner defaults due to becoming insolvent. There are 
similar schemes operating in other industries; for example, most states in Australia have some kind of solicitor 
fidelity fund into which solicitors are required to make a compulsory annual contribution, with the funds to be 
used to compensate clients whose money is misappropriated by solicitors. One outcome may be that the MRL 
will be challenged in the High Court and the High Court will find that the levy is a form of compulsory insurance 
against default of obligations rather than a tax. However, it is very, very difficult to predict what a High Court 
challenge may do. I do not know who might make that High Court challenge but I have a great fear that unless 
we evaluate this properly, we could be creating a situation in the future in which individuals who are aggrieved 
by the rehabilitation standards of a mining corporation might be able to take that action or, indeed, conversely, a 
miner might be able to take that action if they felt that their contributions to the fund were being used 
inappropriately. It also has to be very, very clear how we deal with the fund and the interest from the fund and in 
what manner moneys are distributed to potentially different aspects. I think the idea has been that the principal 
fund would be used in case of a default, and the interest would be used to start fixing up those mines that have 
long defaulted and are classified as abandoned mines. The second reading speech states — 

The MRF bill deals with a levy to be imposed on holders of mining authorisations. The levy will be 
paid into a new mining rehabilitation fund, which will be available for rehabilitating land affected by 
mining operations on abandoned mines.  

Again, is that a current abandoned mine or a past abandoned mine, and which element comes into play with 
regard to that rehabilitation, and therefore, by imputation, could it be challenged as raising a tax under section 90 
of the Constitution? So, in that regard, those are some of the concerns we have around the legislation. We have 
proposed an amendment standing in my name, which I will move in the Committee of the Whole. Before I do so, 
given what I consider to be some serious concerns about the potential legitimacy of funds raised, it is our view 
that the bills should be discharged and referred to a committee. In that regard, I believe that the concerns raised 
in relation to the potential taxing powers of this bill need to be reviewed. I am very mindful that we need to 
resolve this, so I suggest that we look at referring the bills to the Standing Committee on Legislation—I will 
move a motion in a moment—which should report no later than 15 November. That would give us the final 
sitting week to deal with the matter. I take this opportunity to move the discharge and referral of the bills to a 
committee. 

Discharge of Orders and Referral to Standing Committee on Legislation — Motion 

HON ROBIN CHAPPLE (Mining and Pastoral) [7.42 pm] — without notice: I move — 

That order of the day 13, the Mining Rehabilitation Fund Bill 2012, and order of the day 14, the Mining 
Rehabilitation Fund Amendment Bill 2012, be discharged and referred to the Standing Committee on 
Legislation for consideration and that it report not later than 15 November 2012. 

HON NORMAN MOORE (Mining and Pastoral — Minister for Mines and Petroleum) [7.42 pm]: I want 
to speak on this motion to refer the Mining Rehabilitation Fund Bill 2012 and the Mining Rehabilitation Fund 
Amendment Bill 2012 to the Standing Committee on Legislation. Let me say that I cannot, for the life of me, 
understand why the Greens want to stop what is considered by most people to be a very significant 
environmental improvement to the mining industry. I find it quite extraordinary that no matter what bright ideas 
people might have about environmental matters, the Greens always seem to oppose them. This is just another 
example of that. All the legal advice I have is that this particular levy is appropriate and that it is being legislated 
for. It is a separate bill, so there is no tacking going on. All the legal advice I have is that this is a very legitimate 
levy being imposed upon the companies operating in the mining industry and that it is properly being legislated 
for and that it is being done according to the law. Hon Robin Chapple can argue all he likes that that is wrong. 
He can make suggestions or he might go to the High Court. A lot of things go to the High Court, but in view of 
the fact that this particular proposition is widely supported by virtually everybody except the Greens, I do not see 
anybody wanting to challenge something that people think is good—in fact, very good—not just for the industry, 
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but for the environment. I intend to argue more about that when I respond to the honourable member’s 
comments, but as far as referring these bills to a committee is concerned, it is just a waste of time, because all the 
advice I have and all the advice available to the government is that this legislation is perfectly legitimate. If Hon 
Robin Chapple does not like it, as he has already suggested, he should just vote against it. 

HON JON FORD (Mining and Pastoral) [7.44 pm]: The opposition will not support this motion. I have not 
received one adverse complaint about the Mining Rehabilitation Fund Bill 2012 and the Mining Rehabilitation 
Fund Amendment Bill 2012. In fact, the first time I heard any word or suggestion that there was some problem 
with the taxing powers or any other part of the bills was yesterday, and that was at a meeting I was at with Hon 
Robin Chapple, who raised the matter with me. It seems to me that if there was any real community opposition 
to this from any of the sector, I would have heard it. I would have heard some rumblings, I would have been 
given some direction, I would have been approached and I would have been lobbied hard both within my own 
caucus and within the general community. That has not occurred. As I said in my contribution to the second 
reading debate, I would like to see this legislation, and indeed my party would like to see this legislation, moved 
through this house expeditiously. 
Question put and a division taken, the Deputy President (Hon Brian Ellis) casting his vote with the noes, with the 
following result — 

Ayes (4) 

Hon Robin Chapple Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon (Teller) 

Noes (26) 

Hon Liz Behjat Hon Kate Doust Hon Nick Goiran Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Wendy Duncan Hon Nigel Hallett Hon Sally Talbot 
Hon Helen Bullock Hon Sue Ellery Hon Col Holt Hon Ken Travers 
Hon Jim Chown Hon Brian Ellis Hon Robyn McSweeney Hon Max Trenorden 
Hon Peter Collier Hon Adele Farina Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Mia Davies Hon Jon Ford Hon Norman Moore  
Hon Ed Dermer Hon Philip Gardiner Hon Helen Morton  

Question thus negatived.  

Second Reading — Cognate Debate Resumed 

HON NORMAN MOORE (Mining and Pastoral — Minister for Mines and Petroleum) [7:51 pm] — in 
reply: I thank the opposition for its enthusiastic support for the Mining Rehabilitation Fund Bill 2012 and the 
Mining Rehabilitation Fund Amendment Bill 2012. I thank Hon Jon Ford for his very complimentary remarks 
about the bill and I indicate to him that I appreciate that very much. The fundamental purpose of the bill is to 
create the fund. The fund will ultimately replace bonds, but it does not legislate to get rid of bonds; the bonds 
system will stay in place for as long as it is required to be used.  

I do not quite understand why the Greens have a problem with this legislation, because it does something that no 
other system that they have discussed tonight can deliver—that is, rehabilitate legacy sites. At the moment there 
are hundreds of legacy sites around the state. Legacy sites are mine sites that have not been rehabilitated for all 
sorts of reasons going back into history. There is no provision under any of the current arrangements for those 
sites to be rehabilitated unless the taxpayer decides to pay for it. The beauty of this scheme is that the interest 
earned on the fund will be used to rehabilitate legacy sites. In effect, the industry will now prospectively look 
after, in a sense, a retrospective payment for sites that were not rehabilitated at the time. In answer to a question 
asked by one of the members, once the fund starts earning interest, the interest will be used on an ongoing basis 
for legacy site work. It will not be added to the fund to build it up more quickly. From the start it will be used to 
deal with legacy sites, which is an important part of the bill.  

At the moment we have a bond system, which, in effect, takes money out of the hands of companies. In some 
cases when they have to find cash and in other cases when they have a bond through a bank, it often has a 
restriction on their capacity to borrow. Companies are paying money to banks for a facility that allows them to 
take out an environmental bond and the money is being used by the bank to pay for the facility. The bonds sit 
there as sometimes an impediment to the company’s capacity to borrow money. That is a disincentive to the 
industry going forward.  

The previous government had made a decision that it would double the bond rate had it won the last election. 
When we became the government, it was the beginning of the global financial crisis, so a decision was made to 
freeze the bonds without going forward to the doubling proposal. As a result of that, we then decided that instead 
of simply increasing the bond incrementally over time to 100 per cent, as had been suggested and as Hon Robin 
Chapple pointed out was the view of the previous administration, we decided to look at other options to see 
whether there was a better way of dealing with this. A discussion paper was prepared and put out to industry and 
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those interested in this matter. Overwhelmingly the view was that we should follow this fidelity fund model and 
create the mining rehabilitation fund.  
Part of that was a consideration of an insurance system, as Hon Robin Chapple talked about. However, all the 
evidence that came to us was that we could not find an insurance system that would match our requirements, 
because, as members would be aware, most insurance policies have let-out clauses such as force majeure or act 
of God or whatever those particular expressions are. Someone could spend half their life in a court arguing with 
an insurance company to see whether they needed to pay. That does not apply to bonds or the fund system. 
Similarly, most insurance policies have a time limit. We are not talking about time limitations here; we are 
talking about rehabilitation that could be an issue for a very, very long time. It was resolved that an insurance 
system, as Hon Robin Chapple has been arguing for, would not work the way we would want it to work in 
Western Australia.  

I also make the point that no interest is earned on premiums being paid for insurance policies and, therefore, no 
money is generated to pay for the rehabilitation of legacy sites. This is one thing I cannot understand about the 
Greens’ position. We have created a fund that will do the job of rehabilitating mine sites when a company 
reneges on its obligations, and the interest earned by the fund will be used to rehabilitate legacy sites. It is a win–
win situation, yet Hon Robin Chapple says that he will oppose the bill because he thinks it will not work. I have 
a view about the Greens. When we create a solution to an environmental problem, they vote against it because 
that takes away another thing they can argue about. That is about the best thing I can come up with. I cannot 
think of any other reason why the member has taken the position that he has.  

Hon Peter Collier: It does not need to be logical.  

Hon NORMAN MOORE: Logic was never an issue. This is a very simple piece of legislation. There is not 
much to it. It enables the fund to be created. There are two bills, one of which deals with the taxation issue. We 
acknowledge that it is a tax. It is a tax under state law. Our advice is that it is constitutional and because of the 
requirements of the state Constitution, a separate bill imposes the levy. We have gone through the proper 
legislative processes, in my view, to ensure that the outcome is what we want.  

I just had a quick look at some of the issues raised by members that I have not mentioned already. I should 
reinforce to Hon Jon Ford that the fund does not replace the bond system. The bond system will stay in place and 
will be used for those mine sites that may be highly problematic from an environmental point of view. We might 
think a bond is an appropriate thing to have in a particular situation for sites that are high risk. Care and 
maintenance mine sites may be one of those areas within which a bond is employed. They could both be running 
in parallel, but, ultimately, I would see that the bonds would be phased out over time and used only when it was 
considered to be necessary. The fund will be used to rehabilitate mine sites when a company reneges for some 
reason or other. The interest earned on the fund will be used to deal with legacy sites, which are sites we cannot 
find anybody responsible for and nobody will pay to rehabilitate, so it is either the taxpayer or this fund. That is 
the situation we will be dealing with. 
I turn to general rehabilitation. All the rules that apply to rehabilitation at the present time remain in place, but 
we are upgrading them very rapidly to make sure that our compliance arrangements are better than they have 
been in the past. Part of that is a whole new strategy for the way in which we deal with environmental issues in 
the mining industry. That is very much to do with closure plans being required for mines to be part of the initial 
approval, and they have to be upgraded on a regular basis. The whole purpose of the exercise is, as Hon Robin 
Chapple quite rightly pointed out, to encourage mining companies to rehabilitate as they go along, because the 
less liability they have for rehabilitation, the less their levy will be. Therefore, the incentive is there; if 
companies want to reduce their levies, they will get moving with their rehabilitation and that reduces the levy. 
Fundamentally, the levy will be a percentage to be determined, but the current view is that about one per cent of 
a company’s obligation for rehabilitation will be paid into the fund. There is no intention to have a cap on the 
fund. It will reach a level at which the government of the day will decide that that is enough money to deal with 
any potential issue that might arise, and it could then be that companies do not need to pay any more. The fund 
will continue to sit there and will be used when the rehabilitation panel decides that the money needs to be spent. 
If it turns out that an amount of money in the fund has to be spent because a company goes broke and cannot do 
the job it has to do, the levy can be reimposed and companies will simply keep paying more to top it up, if they 
want to. That is basically how it is going to work.  

I was interested in Hon Jon Ford’s comments about Tom Price. Clearly, there is no intention to fill in the hole. If 
we had to do that around Western Australia, nobody would even start mining if they had to fill in every pit. The 
idea is to rehabilitate them in a way that is generally acceptable to the Department of Mines and Petroleum. Bear 
in mind, though, that a significant number of mines in Western Australia have been mined, gone into care and 
maintenance, and been mined again. As technology changes, as the price of gold goes up, and as certain ore 
bodies become more attractive, often a pit that has not operated for a few years will be reopened. A classic 
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example is Hill 50 at Mt Magnet, which had been operating as a mine for a very long time. Recently, another 
drill hole went down below the existing ore body and another ore body was found, so that mine has now been 
reopened. That tends to happen. Filling in pits would not be a good idea, because it has a negative impact on 
potential future operations of that mine. 

Hon Jon Ford mentioned Goldsworthy. I agree with him; no-one would ever know there has been a town site 
there. Hon Robin Chapple mentioned some issues about the pit that I will take some more advice about, but, as I 
said, we are not about to fill in pits. In respect of Wittenoom, it is possible for the interest generated by this fund 
to be used to assist in the rehabilitation of Wittenoom. That would be a very significant decision by the panel, 
but I think it is something that it certainly would be happy to look at, because I agree with the member; it would 
be very good if we could do something more with Wittenoom. 

The bill itself creates the fund. It is, as Hon Jon Ford mentioned, a bill that very much depends upon the 
regulations for its operation. When the legislation becomes an act, it will not come into effect until the middle of 
next year. Between now and then, the regulations will be prepared, along with the mines rehabilitation strategies 
that are being developed at present. There are new compliance arrangements so that by July next year we will 
have the whole package. The Parliament then—Hon Jon Ford and I will not be part of it—can decide to accept 
the regulations or not. I think members will find that we will have in place a very good system. The member 
mentioned freeloaders. There may well be some freeloaders who try to carry out a mining operation and then run 
away from it and not carry out their obligations. I think the new compliance arrangements will make sure that 
does not happen. The new mine closure plans will prevent that happening.  

Another thing that I think is important with this fund is that, because we are going from individual companies 
being responsible for their individual bonds and their individual mines to a collective responsibility for the whole 
industry, the collective—this sounds a bit like socialism to me; I am a bit worried about that—will in fact lean on 
the recalcitrants. There will be significant peer pressure on any company that does not do the right thing because 
everybody else is paying for its mess. They will soon make sure that that company understands that that is not an 
acceptable situation to the rest of the industry. 
Hon Jon Ford: I’m going to get the video of what you just said then! 
Hon NORMAN MOORE: I am a bit worried now that I thought of it in those terms. 
The member mentioned the ministerial advisory panel. A ministerial advisory panel is working on mine safety 
and environmental issues for the minister at present. This bill establishes the Mining Rehabilitation Advisory 
Panel, which will advise the Director General of the Department of Mines and Petroleum about which sites need 
to be funded from the fund or which sites need to be funded from the interest accumulated. 

The member talked about disasters. Disasters will happen whether we have a fund or a bond or anything in place, 
but—touch wood—they are very rare in Western Australia. However, if anything should go wrong on a mine 
site—such as if a wall of a tailings dam were to fail—clearly it would be the responsibility of the company to fix 
it. If for some reason it was unable to, the fund would be available to the government to say, “Right; we’ll go in 
with the fund and fix it.” So that provision is there. At the moment, it would have to come out of the bond. If the 
bond did not cover it, the taxpayer would have to pay it. It is actually a win–win situation. 
I would have thought the quantum of money would be around $500 million, but that is not for me to judge. That 
is the sort of money that I think would be appropriate based upon the fact that that is the sort of money we think 
would be needed to deal with any serious issue that might arise, bearing in mind that very few bonds have been 
called in over time. Companies have generally done what they have been required to do and the bonds have not 
had to be called in to carry out any rehabilitation. 

The member asked what would happen down the track if somebody wanted to use the fund for some other 
purpose. The bill creates a trust account fundamentally, and the money will go into a trust account that the 
legislation specifies can be used only for this purpose. It is a bit like the amendment the member recommended 
for the mines safety account; it is the same sort of deal. I am advised, though, that if a trust account is held by 
government and there is no longer any need for the trust account and there is money in it, there is always the 
provision ultimately that Treasury can have the money. I do not for one minute think there is ever going to be a 
situation in Western Australia in which there is no mining industry. There might be in a couple of thousand years 
when we run out of magnetite iron ore, but that will be about how long it will take. There will always be needs, I 
think, with legacy sites. I do not see any reason why this fund will not be needed way into the future. But, as I 
am advised—I did not know this until the other day—if a trust account is no longer applicable, no longer has any 
useful purpose, and there are funds in it, the consolidated fund can have the money. 
The Greens (WA) oppose the bill and they want a 100 per cent bond proposal to be put in place. All that would 
do is — 

Hon Robin Chapple: My preference would be the insurance system. 
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Hon NORMAN MOORE: The member said that the Greens supported the 100 per cent bond system initially 
and then they thought the insurance system was better. A 100 per cent bond proposal would have been a 
significant burden on virtually every company in Western Australia. That is the reason that we have gone down 
this path. Instead of paying money to a bank or an insurance company, money is paid into the fund. In many 
cases the contribution is actually less. It is a win for the companies, but the obligation for the rehabilitation of 
mine sites is there. As I said, the bonds will remain for high-risk projects if that is necessary.  

The member referred to Rio Tinto Ltd and BHP Billiton Ltd as good corporate citizens and said that they might 
have to come along and fix all these mine sites. I did not quite understand that. Under their state agreement acts, 
Rio and BHP do not have a bond at this time, and they are not going to be required to pay into this particular 
fund. 

I just need to make some comments because the point has been made to me that some of the state agreement act 
companies are concerned that, because this bill provides for them to come in some time down the track if they so 
choose, there is no obligation to do so. I just want to make it very clear. I acknowledge that the bill contains a 
mechanism by which in future state agreement act proponents who carry out mining operations may be brought 
into the fund following their identification in regulations to be made under the new act. I acknowledge that some 
state agreement proponents have expressed concern at the broad application of the bill. I want to make it clear 
that there is no intention whatsoever for the new legislation to override state agreement acts. State agreement act 
proponents would be included only on a case-by-case basis after close consideration of the risks and benefits of 
including the particular mining project. Such a project would require agreement across government, negotiations 
with the company concerned, and possible variations to the applicable state agreement act in consultation with 
the broader industry. There is no intention to unilaterally prescribe regulations to capture state agreement acts. 
Government is well aware of the sovereign risk issues and does not intend the application of the bill to threaten 
either sovereign risk or the state agreement proponents. Governments of all persuasions have a good record in 
negotiating amendments to state agreement acts and they have worked in a cooperative manner in responding to 
the variations requested by state agreement proponents. Whilst the second reading speech sets out the impact of 
the bill on existing state agreement acts, my additional words are intended to give a clear and concise 
commitment to state agreement act proponents that the government strongly supports good-faith negotiations 
when either party seeks to vary a state agreement act. I want it recorded in Hansard to make it very clear that, as 
far as state agreement acts are concerned, companies that have a state agreement act for which no environmental 
bond is required will come into the fund only if they choose to do so. That might be done by negotiation down 
the track and that could be part of an agreement between the state agreement act company and the government. 

Hon Robin Chapple said that there was no self-motivation in the new fund. I think there will be a requirement 
through the compliance system to ensure that companies do what they are required to do. The motivation will 
come from companies that want to make sure that their money is not being used inappropriately by other 
companies. Hon Robin Chapple also talked about the rehabilitation at the end of the life of a mine. As I said, the 
mine closure plans are all about rehabilitation on an ongoing, incremental basis. Also, because the levy will be 
reduced as the rehabilitation is undertaken, there is a motivation to carry out ongoing rehabilitation. This 
particular proposition in the bill tonight is not a response to the global financial crisis. Because the global 
financial crisis required us to put a freeze on an increase in the bond system, it also gave us an opportunity to 
look at whether there were any other opportunities, and that is what has come out of that particular review. I 
acknowledge Graham Short from the Association of Mining and Exploration Companies who was quite 
inspirational in the creation of this new scheme. I already mentioned that the interest in the fund will be used for 
the rehabilitation of legacy sites from moment interest is earned, not at the end of a period of time. 

I have already mentioned the insurance-based system that we looked at. I had some interest in that, given that 
that was one way to go. The department spent a lot of time discussing this with insurance companies and 
concluded that there is no insurance system that will deliver what this fund delivers. Even if we were not talking 
about legacy sites, the insurance policies are such that they do not deliver what the government wants because 
everyone knows that insurance companies are very loath to pay up and they make sure that every policy has fine 
print that often gets them out of things that they would like to get out of. We want a system whereby if there is a 
problem with a mine site we will have the money to fix it. We do not want to spend years in court arguing with 
an insurance company about whether or not it should pay. 

The decisions about how the money will be spent will be made by the Mining Rehabilitation Advisory Panel, 
which will be made up of the director general of the department and others that he chooses to put onto the panel. 
That panel will make decisions about how the funds are to be spent. Decisions will not be made by a particular 
company. A company that has a problem will not decide that the fund will pay for it; it will be decided by an 
independent panel. 
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I think I have just about covered everything. We have had a debate about the tax. It is our view that this 
legislation is constitutional. All the advice that we have received is that it is appropriate. The two bills, as I have 
already mentioned, deal with the taxing issue and a tacking issue. As far as I am concerned, this is a very good 
outcome. 

In conclusion, I acknowledge some of the people in the Department of Mines and Petroleum who have worked 
very hard on this. They are Ian Briggs, Jenny Oosterhof, Bianca Gregory and Jane Hammond. Those four 
officers have worked very hard on this project for some time. 

As Hon Jon Ford said, I believe this is a very good policy decision. We will all see the benefits of it as time goes 
on when we see some of the legacy sites being repaired at the expense of the industry itself and not at the 
expense of the taxpayer. The interest generated by the industry fund will deal with these problems. I would have 
thought that because we have money in the fund to fix issues that arise because a company does the wrong thing 
and because interest is being earned on the fund to deal with sites that no-one has responsibility for that the 
Greens would be overwhelmingly supportive of this. As a quick aside, when I first learned about the 
geosequestration of CO2 and how it could reduce the carbon footprint of coal-fired power stations, I thought that 
the Greens would love geosequestration because it could solve some of the problems, but the first thing they said 
was that they could not support it because it is a terrible outcome. Again, that raises the issue in my mind that 
whenever there is a solution to an environmental problem the Greens oppose it because otherwise they would 
have nothing to oppose if the issue was taken away. That is the only explanation that I can come up with. 

This is a good environmental outcome and it is good for the industry. It is a win–win situation in my view in all 
respects. I thank the opposition for its enthusiastic support and commend the bills to the house. 

Questions put and passed. 

Bills read a second time. 
 


	MINING REHABILITATION FUND BILL 2012MINING REHABILITATION FUND AMENDMENT BILL 2012
	Cognate Debate — Motion
	Second Reading — Cognate Debate
	Sitting suspended from 6.00 to 7.30 pm

	Discharge of Orders and Referral to Standing Committee on Legislation — Motion
	Second Reading — Cognate Debate Resumed


